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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,

v.

Case Number: 20151012-CA

ROGER WAYNE SIMMONS
Defendant/ Appellant.

.NATURE OF THE PROCEEDINGS AND JURISDICTION
Appeal from

a conviction for Driving Under the Influence of

Alcohol/Drugs, a third degree felony in violation of Utah Code Ann. § 41-6A-502;
Alcohol Restricted Driver, a class B misdemeanor in violation of Utah Code Ann.

§ 4 l-6A-530; Operating a Vehicle Without an Ignition Interlock System, a class B
misdemeanor in violation of Utah Code Ann. § 4 l-6A-518.2(3) in the Third
District Court, State of Utah, the Honorable, Richard McKelvie,Judge, presiding.
This court has jurisdiction pursuant to Utah Code Ann.§ 78A-4-103(2)(e).

STATEMENT OF THE ISSUES & STANDARD OF REVIEW
1. Whether the district court erred in failing to resolve Mr. Simmons'

objections to inaccuracies in the presentence report as required by Utah
Code Ann. § 77-18-1(6)(a).
a. Standard of Review: "Whether the district court complied with its
legal duties under section 77-18-1(6)(a) 'is a question oflaw that we

1

@

review for correctness."' State v. Abelon, 2016 UT App 22,

iJ

11, 369

P.3d 113 (quoting State v. Veteto, 2000 UT 62, iJ 13, 6 P.3d 1133).
b. Preservation of the Argument: Mr. Simmons repeatedly brought up
his concerns that the presentence report was inaccurate. See e.g., R.
94-99, 143-243, 273-85, 349-454. Mr. Simmons made most of these
requests pro se when he was represented by counsel. However, the
district court addressed Mr. Simmons' concerns, so the matter was
preserved. In the event it was not, counsel ineffectively failed to ask
the court to comply with section 77-18-1(6)(a).

CONSTITUTIONAL OR STATUTORY PROVISIONS
The texts of the relevant Constitutional provisions and statutes are m
Addendum A and B.

STATEMENT OF THE CASE
Mr. Simmons was charged on January 12, 2015. R. 1-6. On August 3,
2015, Mr. Simmons entered a guilty plea to three counts of the information. R.
79-87. On November 9, 2015, the court sentenced Mr. Simmons to prison after it
rejected Simmons' request to amend and correct the PSR. R. 254-57; 268-307.
On December 7, 2015, Mr. Simmons appealed to this court. R. 258-63.

STATEMENT OF THE FACTS
Prior to sentencing, Mr. Simmons told the court over a voluminous number
of pages that there were serious issues with his presentence report ("PSR"). R. 94-
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99, 143-243, 273-85, 349-454. He claimed that the PSR "contained false
information in each and every section" and duplicate convictions, that it failed to
account for offenses which had been reduced offenses or placed in abeyance, and
that it failed to accurately reflect the aggravating and mitigating circumstances. R.
99, 152, 163.

Mr. Simmons also said that a prior PSR prepared by AP&P (and which
they duplicated for this sentencing proceeding) was grossly inaccurate and that he
had sent Adult Probation and Parole ("AP&P") 110 pages of material which it
neglected to incorporate into that erroneous PSR. R. 99, 124, 140. In the 110
pages, he claimed that he answered over 200 questions from AP&P, detailing how
he took responsibility for the crime and had sought to better lijpiself through
treatment. R. 140-43. According to Mr. Simmons, an AP&P officer told him that
they had never received so much information from a defendant and that he would
"try to keep me out of prison because of my excellent employment, support and

the fact that I had been proactive and was in treatment-however this officer did
not write the report." R. 144. For example, Mr. Simmons told AP&P to research
his BCI to determine his criminal history. The officer, however, reported on the
PSR that Simmons "did not disclose prior offenses," when Mr. Simmons merely
directed them to review their documentation. R. 145.
Mr. Simmons gave the court several examples of errors in the PSR before
the court. He said that he had only had "one prior commitment" which was in
2004 and that all other convictions should note that jail time was suspended and
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that he had succes_sfully completed probation. R. 175. He indicated that some
convictions were actually pleas in abeyance which should not have been part of his
criminal history, including, but not limited to a simple assault in 2000. R. 175. The
PSR said that Simmons paid a fine and did one-day class for one of his
convictions, but in reality, Simmons paid $2,500 and on his own went to a higher
level of treatment at Highland Ridge. R. 175. Simmons claimed to have never
been charged with an offense of domestic violence, contrary to the PSR. R. 176.
He had never consumed alcohol when under supervision and never failed random
drug tests, despite the PSR's claims to the contrary. R. 201. He said that the
criminal history included dismissed charges, acquitted charges, pleas in abeyance,
infractions, diversions and duplicate charges where the state had dismissed and
refiled later. R. 176, 186. The cumulative effect of this lengthy, but erroneous,
criminal history made it "look like I have many more charges than truthful." R.
176. In reality, Mr. Simmons said that he should have only had three priors: two
prior third degree· felony DUis, one from 2004 and one from 2011 in which he
successfully finished probation. R. 180. He said he should only have one class A
misdemeanor in 2004. R. 180.
Mr. Simmons also alleged that the PSR inaccurately stated that he failed to
validate his high school graduation and that his lack of education was a risk factor
for criminality. R. 202. Mr. Simmons indicated that he was a N.C. Honor Scholar
in high school and that he had degrees from BYU and the University of Utah in
computer engineering. R. 202. The PSR specified that Mr. Simmons had
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employment risks, but failed to "mention that I have an exceptional career and
professional contacts-and that I was employed prior to incarceration" which was
included in the documentation he provided to AP&P. R. 202-03. He said that
"programs, treatment and things I have done and accomplished were left out
entirely." R. 203. Indeed, Simmons provided the court with his own, more
accurate, PSR, which had a recommendation of 90 days to six months in jail with
three years probation. R. 204-242.
Mr. Simmons asserted that AP&P failed to use the 2015 amendments to the
sentencing guidelines in his case and that without more accurate information, the
court was being forced to consider an incomplete PSR. R. 130-31, 216. He
asserted that he had limited contact with his appointed counsel and had been
unable to help secure the presentation ofthis evidence to the court. R. 127-31. He
also expressed concerns about the PSR's accuracy because the document is "longlived and future decisions are made based on these documents long after
sentencing." R. 201.
At sentencing, held November 9, 2015, the court stated that Mr. Simmons
had "submitted several voluminous documents to the court outlining his view of
the sentencing process." R. 270-71. Defense counsel told the court that while he
did not file the documents, he had discussed self-representation with Simmons, but
felt like "that's something that probably in turn Mr. Simmons would need to
address with the Court directly." R. 271. Defense counsel was concerned that
AP&P would not consider Mr. Simmons' proposed changes to the PSR. This came
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from his discussion with the AP&P agent who told counsel the supplemental
information "wouldn't change anything":
She made a lot of conclusory statements to me to the effect of he's
been incarcerated, absolutely nothing will change, which I found
very curious and concerning. Because certainly there is information
of what could be going on, things such as classes, and I pointed that
out to Agent Gibbons is it would at least be relevant to put in a new
report. And she seemed to very quickly dismiss any of those notions,
not think they were at the least bit important.
R. 271-72. Counsel was concerned that AP&P did not perform an interview of Mr.
Simmons, as he requested and as the court had ordered, and only simply said that
Mr. Simmons refused it (and was even dismissive of subsequent requests for one).
R. 272. Counsel asked the court to address Mr. Simmons' sentencing issues. R.
272-73.
Mr. Simmons told the court he did not want to delay the case, but that he
only wanted an "honest PSI." R. 273. He said he had requested an interview on
multiple occasions but was told AP&P had no intention of doing one. R. 273. He
said th~t he had outlined multiple errors in the PSR and that it was not enough to
"verbally update" the document because " [d] ecisions are made at a later date
based ~m that PSR beyond sentencing. It's a long-lived document." R. 273-75.
The State responded that it did not believe that "having an additional PSR
would be beneficial or necessary" since Mr. Simmons was able to place
additional documents on the record. R. 276. The court responded that it had
reviewed Mr. Simmons' documents and filings and observed that most of his
complaints seemed to be with the process "as opposed to any of the factual
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underpendings [sic]." R. 277. Nowhere in Mr. Simmons' pleadings, the court
claimed, "did I see any indication that you believe that the underlying facts [in the

PSR] were incorrect." R. 278. The court labeled Simmons' motions "much ado
about not much." R. 278. Even though the document was "a record that follows
you along," the court said, "the only substantive question" for the court was
whether Simmons should serve a concurrent or consecutive prison sentence since
"no other sentence other than that makes any sense under the circumstances." R.
278.
Mr. Simmons again emphasized that "decisions are made later on based on
that PSR, which is incorrect." For example, Mr. Simmons asserted the PSR's
incorrect statement that "he offended while under supervision" could result in a
harsher Board sentence. R. 279. Simmons complained about much more than
procedure. He feared he would be sentenced to -prison based on a "PSR that's
grossly incorrect, that did not contain anything that I provided to AP&P." R. 27879. He said that he wanted simply "a correct PSR, to do one that's honest,
complete and correct." R. 279-80. He again claimed he had never been in contact
with AP&P and never refused to do an interview, but only wanted a witness
present. R. 2 79-82.
The court rejected Mr. Simmons' request to address the issues with the
PSR or to modify it:
Well, you have filed your documents, including your version of the
PSR which is part of the Court's record. And I think that given the
fact that AP&P has prepared, presented a PSR, you've obviously
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objected to its contents, your objections are on the record, your
objections can also be made to the Parole Board. Your objections
not only are on the record, but you've provided documentation
regarding why you believe the PSR is inaccurate and .unfair. Those
are documents and arguments that you can also present to the Board
of Pardons if that becomes necessary. Therefore, I'm not inclined to
continue the sentencing in this matter. I want to go forward with the
sentencing today. And so I'd like you to address that issue
specifically.
R. 283. After hearing from the parties, the court then sentenced Mr. Simmons to a
consecutive term at the prison after Mr. Simmons again reminded the court of
several inaccuracies in the PSR, for example that he accepted responsibility and
had done treatment. R. 293-97.

SUMMARY OF THE ARGUMENT
The district court has a statutory and legal obligation to make a
determination about the relevance and accuracy of the presentence report when a
defendant makes specific objections to that report. Mr. Simmons' repeatedly told
the court that his presentence report was not accurate. While the court appears to
have considered his documentation and filings, the court did not review the 110pages Mr. Simmons' claimed had not been attached to the report, nor did it make
the required findings. Because Mr. Simmons claimed that these errors were
pervasive, particularly that they grossly overstated his criminal history, the effect of
the court's errors may well require resentencing.

In the event that the State were to assert that this issue was not preserved,
then defense counsel ineffectively failed to specifically request that the court make
the required findings. The court also abused its discretion in failing to inquire into
8

a potential conflict between defense counsel and Mr. Simmons regarding the need
to correct these issues in the PSR.

ARGUMENT

POINT I
The trial court erred in failing to make
findings as to the relevance and accuracy of
Mr. Simmons' presentence report

According to the Utah Code, a trial court has an affirmative obligation to
resolve Mr. Simmons' concerns with the PSR before imposing sentence:
The department shall provide the presentence investigation report to
the defendant's attorney, or the defendant if not represented by
counsel, the prosecutor, and the court for review, three working days
prior to sentencing. Any alleged inaccuracies in the presentence
investigation report, which have not been resolved by the parties and
the department prior t_o sentencing, shall be brought to the attention
of the sentencing judge, and the judge ~ay grant an additional 10
working days to resolve the alleged inaccuracies of the report with
the department. If after 10 working days the inaccuracies cannot be
resolved, the court shall make a determination of relevance and accuracy on the
record.
Utah Code Ann. § 77-18-1 (emphasis added). The trial court failed to make this
required finding. "Once a defendant alleges to the district court that a PSR
contains unresolved 'factual inaccuracies,' the court 'must do three things: first,
consider the objection raised; second, make findings on the record regarding the
accuracy of the information at issue; and third, determine on the record the
relevance of that information as it relates to sentencing."' Abelon, 2016 UT App 22,

ii

19 (quoting State v. Monroe, 2015 UT App 48,

original); State v. Jaeger, 1999 UT 1,

,r

,r 6,

345 P.3d 755) (emphasis in

44, 973 P.2d 404 ("section 77-18-1(6)(a)
9

requires the sentencing judge to consider the party's objections to the report, make
findings on the record as to whether the information objected to is accurate, and
determine on the record whether that information is· relevant to the issue of
sentencing"); State v. Waterfield, 2011 UT App 27, ,I 8, 248 P.3d 57 ("The
sentencing judge is required to consider the party's objections to the report, make
findings on the record as to whether the information objected to is accurate, and
determine on the record whether that information is relevant to the issue of
sentencing") (internal quotations and citation omitted); Monroe, 2015 UT App 48, ,I
6.
In this case, like in Abelon, the district court considered Mr. Simmon's
objections, but it "failed to make findings on the record as section 77-18-1(6)(a)
requires." Abelon, 2016 UT App 22, ,I 20; State v. Maroney, 2004 UT App 206, ,I 27,
94 P.3d 295. _The trial court "has a legal duty to properly resolve defendant's
objections" to the PSR before proceeding to sentencing. State v. Kohl, 2000 UT 35,

,I 35, 999 P.2d 7. The court did not comport with this duty, which necessitates
reversal.
"This court has emphasized that th~se findings "must be made on the
record because the PSR 'may be utilized in future settings, such as parole
hearings."' Abelon, 2016 UT App 22, ,I 20 (quoting Waterfield, 2011 UT App 27, ,I
11 ); Monroe, 2015 UT App 48, ,I,I 7, IO ("the PSI will follow Defendant through the
justice system, and it is important to make appropriate corrections to the report").
Mr. Simmons reminded the district court of this issue on several occasions-he
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knew that an inaccurate PSR could affect his ability to obtain parole, for
example-yet the court failed to make findings as to the report's accuracy, or even
discuss Mr. Simmons' specific objections to the report.
Even the court's review of Mr. Simmons' objections did not meet this
standard. First, as Mr. Simmons told the court, most of the information was
contained in a 110-page questionnaire he gave to AP&P, which appears to not be
a part of the court record. R. 99, 124, 140-43. Mr. Simmons summarized much of
that documentation, but the court failed to consider the material Mr. Simmons
wanted it to. For example, Mr. Simmons contended that virtually the entire PSR
was inaccurate-that it overstated his prior criminal history, that it failed to
account for treatment efforts he had made, that it failed to account for his positive
educational and employment history, among other things. He claime~ the report
did not comport with the 2015 sentencing guidelines. See e.g., R. 172-237. Despite
these clear complaints, the court somehow believed that Mr. Simmons failed to
challenge the accuracy of the report. R. 278. Even during the sentencing
proceeding itself, Mr. Simmons told the court that the document was not accurate
and gave the court some specific examples, such as an inaccurate notation of a
failed probation attempt. R. 273, 278-82.
Second, even had the court gone so far as to agree to "accept the additional
corrections," which in this case it did not, it still would "not satisfy its duty to
resolve objections to the PSI on the record." Waterfield, 2011 UT App 27, 19. The
court only noted that it had reviewed Mr. Simmons' materials and that it was
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declining to act further. The court merely relied on its view of the evidence
presented by Mr. Simmons and told him he could continue to raise the same
concerns about accuracy down the road. R. 283.
The court must do more that review Mr. Simmons' material as part of its
sentence. "Statements concerning the court's view of the defendant and the case in
general prior to sentencing, as was done in this case, simply do not fully meet the
requirements of section 77-18-1(6)(a)." Jaeger, 1999 UT 1, 144; see also Veteto, 2000
UT 62,

1 15

("Although the trial court clearly was aware of the issues and the

alternative characterization urged by defendant, the trial court failed to make the
specific findings on the record as mandated by the statute. In so doing, the trial
court did not comply with its legal duty to properly resolve Veteto's objections").
A. IF THE COURT FINDS THAT THE ISSUE WAS NOT PROPERLY
PRESERVED, THEN THIS COURT MAY STILL REVIEW THE ISSUE
UNDER THE INEFFECTIVE ASSISTANCE OF COUNSEL DOCTRINE

"[T]o preserve an issue for appellate review, a party must first raise the
issue in the trial court." Badgerv. Brooklyn Canal Co., 966 P.2d 844,847 (Utah 1998).
Mr. Simmons preserved these objections at length, but most of these were p~o se
actions while he was represented. Nonetheless, the court indicated that it reviewed
all of those documents and that it wanted to proceed with sentencing. In fact,

defense counsel, while he did not file the documents, told the court to (and the
court did) talk with Mr. Simmons about his issues. See R. 271-76. This amounted
to sufficient preservation since counsel told the court to consider the issues and the
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court ruled on the objection. To be preserved, an issue must be "sufficiently raised
to a level of consciousness before the trial court ... [so as to give] the trial court an
opportunity to address the claimed error, and if appropriate, correct it." State v.

Sanumio, 2011 UT App 385,

,r

29, 265 P.3d 822 (omissions and alteration in

original) (internal quotation marks omitted), cert. denied, 275 P.3d 1019 (Utah 2012).
Since the court knew of the issue, addressed it and ruled on it, the issue is
preserved.
However, in the event counsel, since Mr. Simmons was represented, should
have specifically asked the court to make findings and did not, 1 then he was
ineffective. The Sixth Amendment provides a criminal defendant with the right to
the effective assistance of counsel. See Strickland v. Washington, 466 U.S. 668, 687-88
(1984). To establish a claim of ineffective assistance, the defendant must show that
(1) his attorney's acts or omissions "fell below an objective standard of
reasonableness," and (2) "'there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different."'

State v. Powell, 2007 UT 9,

,r 45,

154 P.3d 788 (footnotes omitted); see also State v.

Holland, 876 P.2d 357, 359 (Utah 1994) (stating "defendants are wholly dependent
on the dedication of their attorneys to protect their interests and to ensure their
fair treatment under the law").

1

Counsel asked the court to discuss Mr. Simmons' issues with him, which was a
sufficient basis to preserve the claim. R. 271-76.
13

As for the first point, and as demonstrated supra, the law is clear: the trial
court has an obligation to resolve Mr. Simmons' objections on the record. This
court has said, "defense counsel should have asked the district court to make
findings on the record addressing the [defendant's] claimed deficiencies" in the
PSR. Monroe, 2015 UT App 48,

1 11. To the

extent defense counsel failed to do

make this request, he was ineffective for the reasons outlined above.

As to harm, had the court complied with the law, at a minimum, Mr.
Simmons would be entitled to findings as to the accuracy and relevance of the
PSR to the sentencing decision. At the ~aximum, if the PSR is indeed as
inaccurate as Mr. Simmons claims it is, then he would be entitled to resentencing.
Simmons argued the PSR vastly overstated his criminal history (such as
duplicating offens es and listing dismissed offenses) and the inaccurate history
appears to be the major factor governing the trial court's sentence. The court
stated that its sentence (of consecutive prison terms) appeared appropriate for two
reasons: Mr. Sim1::1ons history with alcohol and his decision to drive while
intoxicated. R. 296-97. If, as Mr. Simmons argued, the PSR grossly inflated this
history, then the trial court may well have reduced its sentence had it had accurate
information. R. 175-76, 180. Thus, not only should the remand require the court
to assess the objections to the PSR, but it should allow the court to resentence Mr.
Simmons if those objections are sufficient to warrant an alternative sentence.
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B. THE TRIAL

COURT ERRED IN FAILING TO INQUIRE INTO
SIMMONS' DISSATISFACTION WITH APPOINTED COUNSEL

MR.

One complicating factor in the ineffective assistance claim (and related to a
potential preservation issue) is that the trial court failed to inquire into a conflict of
interest between Mr. Simmons and his counsel. At sentencing, defense counsel told
the court that he and Mr. Simmons discussed self-representation, given Simmons'
pro se filings, but counsel felt like "that's something that probably in tum Mr.
Simmons would need to address with the Court directly." R. 271. This statement
clearly was a request for the court to inquire into a conflict. The court did not
follow that request, which was error because had it done so, it would have been
able to ascertain the conflict's particulars. 2
"When a defendant expresses dissatisfaction with counsel, a trial court 'must

make some reasonable, non-suggestive ejforts to determine the nature of the defendant's
complaints."' State v. Lovell, 1999 UT 40, 127, 984 P.2d 382 (citing State v. Pursi,jell,
746 P.2d 270, 273 (Utah Ct. App. 1987) (emphasis added)). When the defendant
alleges dissatisfaction with trial counsel, the court must "apprise itself of the facts
2

This sub-point could arguably be raised as a separate issue. However, the core
claim relates to the trial court's failure to make proper findings regarding the PSR.
Mr. Simmons raises this sub-point because it relates to his claims of preservation.
Mr. Simmons clearly wanted multiple corrections made to the PSR, as he
repeatedly contended in his pro se filings. Additionally, his counsel alerted the
court that there were issues necessitating an inquiry into a potential desire for selfrepresentation. The State may argue that Mr. Simmons did not preserve his claims
because he was represented by counsel and counsel did not specifically rearticulate or re-assert claims made in the prose filings. However, if counsel alerted
the court to the fact that there was a conflict meriting further inquiry and the court
failed to pursue that line of inquiry, then the preservation fault lies with the court,
not with Mr. Simmons.
15

necessary to determine whether the defendant's relationship with his or her
appointed attorney has deteriorated to the point that sound discretion requires
substitution or even to such an extent that his or her Sixth Amendment right to
counsel would be violated but for substitution." Pursifell, 746 P.2d at 273. "Even

(';;'·,

~

when the trial judge suspects that the defendant's requests are disingenuous and
designed solely to manipulate the judicial process and to delay the trial, peifunctory

questioning is not siifficient." Id. (emphasis added); Vess~, 967 P.2d at 962.
Here, even after defense counsel's request, the court engaged m no
questioning. Clearly the issue was sufficient enough for counsel to raise it with the
court. Mr. Simmons filed hundreds of pages of pro se motions. In those motions,
he indicated that he was having difficulty communicating with his attorney and
gathering the information he needed. See e.g., R. 96, 127-31. The motions raised
meritorious issues (as discussed supra) that his counsel did not address. The court
could not assess whether there was, in fact, a sufficient conflict of interest to
prevent defense counsel from continuing to represent Mr. Simmons absent some
sort of inquiry. This failure was an abuse of discretion. See State v. Waterfield, 2014

UT A.f>p 67, if 10, 322 P.3d 1194, cert. denied:,. 333 P.3d 365 (Utah 2014)
In Vess~, this court held that the trial court's failure to address defendant's
pro se ineffective assistance of counsel claims constituted per se error. 967 P.2d
960. While the Supreme Court appears to allow for a harmless error analysis in
this context, see Lovell, 1999 UT 40,

,r 27, the fact remains that absent a record of

the conflict, which would have happened had the court questioned Mr. Simmons

16

as counsel asked, the court could not assess whether Mr. Simmons was entitled to
substitute counsel. Waterfield, 2014 UT App 67, iJ 17 n.9. Here, the trial court "did
not conduct any questioning at all," which amounted to an abuse of discretion.

Vess~, 967 P.2d at 962.
While the record does not entirely reflect the nature of the conflict, counsel
believed it merited the court's inquiry, which ought to be sufficient basis for
remand to address the issue.

CONCLUSION
For these reasons, Mr. Simmons. asks this court to reverse and remand for
the trial court to make findings regarding the accuracy and relevance of matters
contained in his presentence report. If the district court on remand finds that the
PSR is indeed inaccurate, the court should order that it be allowed to resentence
Mr. Simmons accordingly.

RESPECTFULLY SUBMITTED this 7 day ofJuly, 2016.

Isl Samuel P. Newton
SAMUEL P. NEWTON
Attorney for the Defendant/ Appellant
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Tab A

ADDENDUMA
Constitutional Provisions

UNITED STATES CONSTITUTION
FIFrH AMENDMENT

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the
Militia, when in actual service in time of War or public danger; nor
shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be
taken for public use, without just compensation.
SIXTH AMENDMENT

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed; which district shall
have been previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel for his
defen(s)e.
FOURTEENTH AMENDMENT, SECTION

1

All persons born or naturalized in the United States and subject to
the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

UTAH CONSTITUTION
ARTICLE

I, SECTION 7.

[DUE PROCESS OF LAW.]

No person shall be deprived of life, liberty or property, without due
process oflaw.
ARTICLE I, SECTION

12.

[RIGHTS OF ACCUSED PERSONS.]

In criminal prosecutions the accused shall have the right to appear
and defend in person and by counsel, to demand the nature and
cause of the accusation against him, to have a copy thereof, to testify
in his own behalf, to be confronted by the witnesses against him, to
have compulsory process to compel the attendance of witnesses in his
own behalf, to have a speedy public trial by an impartial jury of the
county or district in which the offense is alleged to have been
committed, and the right to appeal in all cases.

Tab B

ADDENDUMB
Statutory Provisions
@

@

@

@

Utah Code Ann. § 77-18-1. Suspension of sentence -- Pleas held in
abeyance -- Probation -- Supervision -- Presentence investigation -Standards -- Confidentiality -- Terms and conditions -- Termination,
revocation, modification, or extension -- Hearings -- Electronic
monitoring.

(6) (a) The department shall provide the presentence investigation report to the
defendant's attorney, or the defendant if not represented by counsel, the
prosecutor, and the court for review, three working days prior to
sentencing. Any alleged inaccuracies in the presentence investigation report,
which have not been resolved by the parties and the department prior to
sentencing, shall be brought to the attention of the sentencing judge, and
the judge may grant an additional 10 working days to resolve the alleged
inaccuracies of the report with the department. If after 10 working days the
inaccuracies cannot be resolved, the court shall make a determination of
relevance and accuracy on the record.

(b) If a party fails to challenge the accuracy of the presentence investigation
report at the time of sentencing, that matter shall be considered to be
waived.
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Sentencing Proceeding
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THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH,

PLAINTIFF,
Case No. 151900384

vs.

Transcript of:
ROGER WAYNE SIMMONS,
SENTENCING
DEFENDANT.

BEFORE THE HONORABLE RICHARD MCKELVIE

SCOTT M. MATHESON COURTHOUSE
450 SOUTH STATE STREET
SALT LAKE CITY, UTAH 84111

NOVEMBER 9, 2015

TRANSCRIBED BY:

Susan S. Sprouse, RPR, CSR
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1

2
3

4

A P P E A R A N C E S
FOR THE PLAINTIFF:
Victoria A. Turner
SALT LAKE COUNTY DISTRICT ATTORNEY'S OFFICE
111 East Broadway, #400
Salt Lake City, Utah 84111

5

FOR THE DEFENDANT:

6
7

8

Jeffrey N. Clark
SALT LAKE LEGAL DEFENDER ASSOCIATION
424 East 500 South
Salt Lake City, Utah 84111

9

10
11

12
13
14
15

16
17

18
19
20
21
22
23

24
25
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1

November 9, 2015

2

PROCEEDINGS

3

* * *

4

5

MR. CLARK:

Can you quick call Roger Sirrnnons?

He's

in custody.

6

THE COURT:

This is State vs. Roger Sirrnnons.

7

case No. 151900384, calendared here for sentencing.

8

is here with the defendant.

It's

Mr. Clark

Ms. Turner is here for the State.

Mr. Clark, you ready to proceed?

9

MR. CLARK:

10

Well, I -- you know, I think there are

11

certainly some outstanding issues that need to be addressed,

12

your Honor.

13

previously was the Court continued sentencing in order to

14

reorder to have Mr. Simmons interviewed and a new report

15

prepared.

16

the interim that is --

I realize there was a letter.

So what happened

Then there was a letter that was issued by AP&P in

17

THE COURT:

The October 16th letter?

18

MR. CLARK:

I believe that's the one, yes, claiming

19

that Mr. Sinmons had refused to complete the packet and get the

20

interview.

21

have him address that in person.

22

don't know the specifics other than what he is telling me, and

23

so --

24
25

I know Mr. Sirmnons disputes that.

THE COURT:

My intent was to

Certainly I wasn't there.

I

And I 'm sure you' re aware that

Mr. Sirrnnons has already -- has also submitted several
Noteworthy Reporting, LLC (801) 634-5549
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1

voluminous documents to the court outlining his view of the

2

sentencing process --

3

MR. CLARK:

4

THE

COURT:

~

Yes.

-- and the interactions he's had with

5

AP&P, together with his own drafted proposed presentence

6

report?

7

MR. CLARK:

And I realize the obvious disconnect that

8

that would appear to the Court that he's represented by myself

9

most of -- I think I did file one short response to one -- to

10

something in the interim.

11

not filed any of those.

12

turn asking to go prose on this sentencing matter.

13

I think that's something that probably in turn Mr. Simmons

14

would need to address with the Court directly.

15

Other than that, certainly I have
And we've spoken about whether he's in
You know,

You know, I -- the only thing I wanted to express

16

regarding that letter, and I did call AP&P Agent Gibbons

17

(phonetic) a couple of weeks or so after this was continued

18

because it looked like maybe something hadn't been filed to

19

have AP&P officially do the follow-up that was ordered for the

20

reason it was continued.

21

wouldn't -- it wouldn't change anything.

22

conclusory statements to me to the effect of he's been

23

incarcerated, absolutely nothing will change, which I found

24

very curious and concerning.

25

information of what could be going on, things such as classes,

And I am concerned that she said it
She made a lot of

Because certainly there is
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1

and I pointed that out to Agent Gibbons is it would at least be

2

relevant to put in a new report.

3

quickly dismiss any of those notions, not think they were at

4

the least bit important.

5

And she seemed to very

So I am concerned about that conversation I had.

I

6

think that was before the letter went out.

7

right after that, or soon after, I had called the court to make

8

sure that something had been sent to AP&P.

9

role there, was to simply ensure that something was going on in

10

Because I think

That was my only

the process.

11

And so -- because I wanted him to get the interview,

12

of course.

13

about that attitude.

14

know that the letter refers to things having to do with

15

interactions with Mr. Sirmnons' case worker, and I don't know if

16

necessarily any interactions were directly attempted with him.

17

And so that was my role there.

So I was concerned

Otherwise, as I've said, I wasn't -- I

I also know that Agent Gibbons was very quick to

18

point out that no interview was required.

19

think

20

order to have the interview, so I think that still leaves an

21

open question about what happened there.

22

However, I do

it's reflected in the letter that AP&P did get an

THE COURT:

So what are you asking with respect to

23

sentencing?

Do you want to go forward on sentencing today?

24

Are you asking that sentencing be continued?

25

question I have is, procedurally where do you believe we are

The first
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1

right now?
MR. CLARK:

2

Well, I certainly think the -- because

3

Mr. Sirmnons is disputing what -- the information from the

4

letter, I think that -- certainly that would be -- I'm inclined

5

to have that addressed first.
All right.

6

THE COURT:

7

Mr. Sirmnons on that issue then.
THE DEFENDANT:

8

9

Well, let me hear from

So basically I'm filing these motions

to help sentencing of the law.

I hope it's not interpreted as

10

a way to delay it.

What I am looking for in the motion that I

11

filed is just to be dealt with some level of integrity by AP&P

12

to get the court correct, honest PSI or PSR.

1':.1..

13

~

Before the last sentencing date on September 28th, I

14

sent a letter directly to Officer Gibbons requesting her to

15

pick up the information that I had and to conduct an interview.

16

I've never refused an interview from them.

17

of them on four separate occasions, advice through my case

18

worker, once for a direct letter saying I had it and once to my

19

attorney.

20

had no [inaudible] intention of conducting an interview.

21

based on the PSR that I got last time, I put in a motion -- I

22

don't know if you've had time to read it -- but I outlined it,

23

and there's four sections of the PSR.

24

indicated that are in the section.

25

And I've requested

And every indication I've gotten a message back they
And

r:~

And the errors that I

And so I'm drawing the conclusion -- I drew the
Noteworthy Reporting, LLC (801) 634-5549

6

00273

1

conclusion that before my attorney even told me that they

2

picked a destination where they wanted to be.

3

worked the PSR to get towards that goal.

4

the sentencing calculation in the matrix.

5

in there that are not true.

6

true in the probative portion here.

7

not true in the NLSI.

8
9

And that they

There are errors in
There's some things

There are some things that are not
There are things that are

So I've outlined all of those errors.

And I've also indicated in the past they've told me,
no one has ever given us, you know, so much good and quality

10

information before.

11

from me that were answering 200 questions in that PSI

12

questionnaire.

13

sent them an additional 50 pages.

14

and I requested an interview four times.

15

They had 60 pages of written information

They had that before September 28th.

I also

They have 110 pages in all,

If they've already picked their destination, and they

16

don't see budging from that, that destination not be data

17

driven of putting in what they have and getting input from me,

18

then I -- you know, that lines up with what, you know, my

19

attorney has said, that they have no obligation -- I've been

20

told twice they have no obligation to do an interview.

21

They've left out essential things.

22

sentencing matrix that goes into sentencing, it's also

23

mitigating circumstances, aggravating circumstances, and other

24

issues.

25

that could only be determined if they did have an interview

It's not just the

There are aggravating circumstances that they checked
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1

with me and spoke with me.
And so this isn't the first time this has happened to

2
3

me or anyone else, and it's not specific to me or anyone.

In

4

the previous -- in the case that I'm incarcerated on, it was

5

much, much worse, but did not have a chance to address that.

6

And that's why I'm concerned, is that it isn't enough to

7

verbally update that, that PSI in court if there are

8

significant errors.

9

on that PSR beyond sentencing.

Decisions are made at a later date based
It's a long-lived document.

10

And it's just essential to me that I be dealt with, you know,

11

at some level of integrity there with respect to that.

12

asking for that.

13

And so

And I'm

and there's nothing that's true in the

14

letter.

I've never -- they've never come to the prison and

15

called me for an interview.

16

I've never refused an interview.

17

information.

18

that I've done and the mitigating circumstances in there.

19

I think that's -- that's the problem, is that they want to deny

20

me that for some reason.

21

there, but I've attempted to do that.

So I've never denied an interview.
I haven't refused

It's in my benefit to get the positive things
And

I don't know what influence they have

22

So in the motion, I'm respectively requesting that

23

the incorrect PSR be removed from the file, not just here in

24

the court but from AP&P's file as well, if it is incorrect and

25

it is, and the calculation of the matrix and score [inaudible]
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8

00275

1

it gets confusing.

I'm not asking that another PSR be done; we

2

can address that later.
But as far as this motion goes, given that it's

3

4

incorrect, it's a long-lived document, decisions are made later

5

after sentencing.

6

removed from the file.

Based on that, I'm just asking that that be

7

THE COURT:

8

MS. TURNER:

9

Ms. Turner, what's the State's position?

I believe I'd spoken to both Officer

Diehl (phonetic), who his case worker out at the prison, and

10

also Agent Gibbons.

11

admitted to the court, I've apparently emailed him, Officer

12

Diehl, and he indicated that he had Mr. Sirmnons fill out the

13

PSI packet without giving it to him by fax or mail.

14

would only hand it to Cory Gibbons personally [inaudible].

15

then contacted Agent Gibbons to let her know Mr. Sirranons'

16

position.

17

So in addition to the letter that was

He said he
He

I think ultimately the PS -- the underlying PSR was

18

used in the sentencing before Judge Kouris all the way back in

19

March of -- earlier this year, the reason why he's in prison on

20

his current sentence.

21

his copious memos, I don't believe that anything -- I don't

22

know how to put this, that having an additional PSR, an amended

23

PSR would be beneficial or necessary.

24

those documents on the record.

25

opportunity anyway.

I believe in looking and reading through

He certainly has all of

And, your Honor, has had an

I suppose it's to read through those
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1

regarding the defendant's position.

2

of the record, and able to supplement the presentence report.

3

I think those are now part

I think that additional measure of -- [inaudible]

4

attempted several times to get the packets.

I think this has

5

been mentioned previously and I have these in emails as well.

6

Officer Diehl has attempted to give him multiple packets, all

7

of which have disappeared [inaudible] ways so he's unable to

8

get them out.

9

I'm willing to fill this out, but I think that he's now had an

I'm not sure what the delay is or [inaudible]

10

opportunity through the filings to state his position very

11

clearly on the record and let your Honor know any mitigating or

12

mitigating factors that he's -- believe are relevant to his

13

sentence.

14

THE COURT:

Mr. Simmons, I will indicate to you that

15

I have reviewed the documents that you filed, together with

16

both your objections to the presentence report, your objections

17

to the process of conducting the presentence investigation that

18

led to the report as well as the presentence report that you

19

submitted on your own behalf, the so called corrected

20

presentence report.

21

It appears that most or all of what you complain

22

about has to do with the process by which the presentence

23

report has been both investigated and prepared as opposed to

24

any of the factual underpendings.

25

about the pre- -- the pleadings that you filed, is that nowhere

The thing that struck me
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1

in the pleadings that I reviewed did I see any indication that

2

you believe that the underlying facts were incorrect.

3

that you believe that they -- that the calculations were

4

incorrect.

5

much.

I know

I think that by and large, it's much ado about not

6

I understand your concern about this document being a

7

record that follows you along, but the bottom line of it is the

8

offense of conviction is a third-degree felony, driving under

9

the influence, together with a couple of Class B misdemeanors.

10

You've previously been sentenced by Judge Kouris to a

11

term of imprisonment on a different conviction, for a different

12

felony DUI.

13

question for me to answer under these circumstances is whether

14

or not you receive a sentence of prison that be ordered to be

15

served concurrently or consecutively to the sentence that you

16

are currently serving.

17

sentence other than that makes any sense under the

18

circumstances.

19

jail or to probation or anything else because you are currently

20

serving a period of up to five years in prison in the Utah

21

State Prison.

And really as I see it, the only substantive

Because quite frankly, no other

It doesn't make sense for me to send you to

22

So given that as a backdrop, what practical conflicts

23

are there between what you view as where this sentencing should

24

go and what AP&P is telling me I should do?

25

THE DEFEND.ANT:

With regards to the PSR, as I said,
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1

decisions are made later on based on that PSR, which is

2

incorrect.

3

offense while I was under supervision.

4

That's significant.

5

and say, oh, he offended while under supervision.

6

not.

7

I score that

Okay?

or they claim that I committed this
That's not the case.

The Board will look at that later
But I did

That is incorrect.
With regards to my case worker, my case worker and

8

other officers at the prison, they don't have a responsibility

9

to be part of my PSR or the process.

10
11

It's AP&P's job and

responsibility to get that information.
My case worker, if I go into his office and start

12

talking to him about something, he says don't talk to me about

13

your legal case, don.'t talk to me about your healthcare, don't

14

talk about -- he says, I don't need access do that.

15

did give him information of the PSR, facts to AP&P, he read it

16

all and then talked to me about it.

17

legal case that I don't want my case worker looking at the

18

[inaudible] information.

19

But when I

There's things about my

So my -- when I said to my case worker, I will give

20

this to AP&P when it comes to the interview, there was every

21

indication on the letter, on the front of the questionnaire,

22

that they were coming and that they would do it.

23

they didn't need another questionnaire because they had one

24

from April, and they had it and they had mitigating

25

circumstances.

Furthermore,

Getting the mitigating circumstances into the
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1

PSR is essential not only for sentencing but also for anyone

2

that sees it later.

3

I am sentenced to prison right now on a PSR that's

4

grossly incorrect, that did not contain anything that I

5

provided to AP&P.

6

are going on that information, but it's wrong.

7

have an opportunity.

8

incorrectness in that PSR.

9

And now you submit it on your case, and you
And I didn't

I really did it to address the

So from that, I gather these PSR's are long-lived,

10

they are going to different judges and to different people.

11

And if they are incorrect or they indicate anything at all

12

about, you know, me or anything that it should be correct.

13

I'm pleading that AP&P -- AP&P be held accountable to get a

14

correct PSR, to do one that's honest, complete and correct.

15

THE COURT:

How do you propose that I order them to

16

do that and in the aftermath of your apparent noncompliance

17

with the request that they've made up until now?

18

THE DEFENDANT:

Well, I've been compliant.

I've

19

given them 110 pages of information.

20

find any other individual that's given more information --

21

THE COURT:

I would challenge them to

Well, but it's not just a question of the

22

volume of information you've given them, it's whether or not

23

you've been cooperative and --

24
25

THE DEFENDANT:

in contact with them.

So

I've never contact -- I've never been

I've never had interaction with them.
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1

They've never come to the prison and said, "Will you please

2

bring him out for an interview."

3

the things they've said in the interview when I've been giving

4

them information.

5

margins.

I've provided some valid information.

6

refused.

I sent them a letter direct saying, "Please come

7

interview me."

8
9

I've answered the PSI.

I wrote in the
And I've never

That was before September 28th.

THE COURT:

Have you had an opportunity to review the

letter that was sent by AP&P to the court regarding this issue?

10

THE DEFENDANT:

11

was in direct response with that.

12

contact with Mr. Avis.

13

I don't know how they can say

THE COURT:

I did.

And the motion that I filed
In it I said I never had

I've never seen his name before.
But would you dispute the claim that the

14

presentence report -- Mr. Avis says he contacted your case

15

worker who reported that you would provide the presentence

16

only to the investigating agent with your attorney present

17

during the AP&P interview?

18

THE DEFENDANT:

19

case worker reading the report --

20
21
22

THE COURT:

For the reason that I did not want my

Okay.

I'm not asking you for the reason.

I'm asking whether or not that statement is accurate.
THE DEFENDANT:

I did not give to my case worker.

23

But even if I didn't, they already had 60 pages of information

24

I'd given them in response to the questionnaire.

25

force an interview and say I want to give it to AP&P, I want

I wanted to
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1

them to come to the interview.

2

the front page that they would come to do an interview as I

3

filed my motion.

4

will pick up the packet when we come to do the interview.

6

Did you tell the case worker that you

THE DEFENDANT:

I said after I saw the PSR that I saw

8

on September 28th, I said they are being dishonest here.

9

said I would like to do the PSR with a witness present and with

10

I

you or my attorney to be present.
So I hadn't refused them information and I haven't

11
12

declined an interview.

13

I will only do it.

14

a witness there because the PSI investigation seems to be a

15

fishing expedition where they try to catch you on things and do

16

different things as I've described.

17

and openly to them; I just want them to be honest and to

18

include my input into the PSR.

That was not a hard requirement saying

But I would feel more open to talk if I had

It's not complete.

19

·~

We

would do the interview only in the presence of your attorney?

7

'~

It says time and date of appointment.

THE COURT:

5

I was given every indication on

I'm willing to talk freely

It's going to the Board not being

20

complete.

And I'm not proposing that they do one.

I don't

21

think I'm going to get a fair shake from them.

22

I've just submitted a PSR that I believe is honest, fair and

23

correct and it goes above the guidelines as far as

24

recommendation or sentencing.

25

input be into the PSR.

I'm just

And I'm just asking that my

I don't think you can order them to be
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1

honest.

2

decided what they wanted to do.

3

PSR and I'm fighting to get that in.

4

important.

5

I think they picked their destination.

THE COORT:

They've

They've denied my voice in the
Like I say, it's

Well, you have filed your documents,

6

including your version of the PSR which is part of the Court's

7

record.

8

prepared, presented a PSR, you've obviously objected to its

9

contents, your objections are on the record, your objections

And I think that given the fact that AP&P has

10

can also be made to the Parole Board.

11

are on the record, but you've provided documentation regarding

12

why you believe the PSR is inaccurate and unfair.

13

documents and arguments that you can also present to the Board

14

of Pardons if that becomes necessary.

15

inclined to continue the sentencing in this matter.

16

go forward with the sentencing today.

17

address that issue specifically.

18

MR. CIARK:

Okay, your Honor.

Your objections not only

Those are

Therefore, I'm not
I want to

And so I'd like you to

If the Court's ruling

19

is to go forward today, the defense's request would be, you

20

know, I think you've framed the issue as far as whether it be

21

concurrent or consecutive, we would ask the Court order this

22

zero to five concurrent.

23

Regardless of what matrix we are using, even under

24

the old, as was prepared I think before, it calls for an

25

intermediate sanction, not even prison, you know, even if
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1

even not addressing all these disputes, okay, that's worse case

2

scenario is that we'd be asking for the intermediate sanction.

3

I certainly -- when it comes -- obviously he's in

4

prison for a DUI.

5

this was picked up when it was picked up.

6

Mr. Sirrrrnons realizes how serious that looks and how serious it

7

is.

8
9

I realize how that looks to the Court, that

And I think

I did notice a real attitude shift with Roger when we

were at -- when he -- the day he waived his preliminary

10

hearing.

11

fight and we would go forward.

12

shift about taking accountability for that case and for taking

13

this deal.

14

reflected and he can speak to this, and he has indicated he's

15

done AA and LDS 12-step classes while in prison.

16

wants to get into a more -- significant treatment there and is

17

having a difficult time doing that, which he can address as

18

well.

19

at the prison as well.

20

I anticipated this would, you know, be an all out

And he had a real attitude

And so, you know -- and I think that's also

I know he

He's also indicated he's been doing life skill classes

And those are things that I think would have been

21

important if, you know, if an addendum had been done after the

22

interview, he could have discussed those things.

23

what I took issue with, with Agent Gibbons.

24

think those are certainly relevant with what's happened since

25

he's been sentenced to prison on the other case.

And that's

But, you know, I
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1

He's also indicated that he's hoping to, you know, at

2

some point get back to his family roots in North Carolina, to

3

have, to have a fresh start.

4

education in his background that he can address as well.

5

indicated he has a computer engineering degree.

6

He certainly has advanced
He's

And I did get a letter on -- from his morn that

7

addresses that as well, if I may approach.

8

[inaudible] relevance.

This is from

9

THE COURT:

Thank you, Mr. Clark.

10

MR. CLARK:

And, your Honor, so -- so I 'd ask the

11

You may proceed.

Court to consider that.

12

I'd also ask -- with the two misdemeanor charges, I

13

would ask the Court to close those and credit for time served

14

today, given that he has that zero to five, very significant

15

penalty before the Court.

16

just concurrent compared to consecutive, it's a very

17

significant, potentially effect on his situation at the prison.

18

I'd rather it be -- even if it is

I would ask that the -- so the ignition interlock

19

devise, Count III as of May 12th, that was part of the new law

20

where it was changed to a Class C misdemeanor.

21

under the case law through cases such as Yeates, that the

22

detective provide, if necessary, the Court is obligated, I

23

believe under the law, to sentence him as a Class C instead of

24

a Class Bon that case.

25

well.

So I believe

So I would ask the Court to do that as

And then I would give Mr. Sirrnnons the opportunity to
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1

talk as well .

2

~

~

THE COURT:

Mr. Sirmnons, you have a right to speak to

3

the Court before sentencing.

You are not required to.

4

I'll certainly consider anything you have to say.

5

make clear that right now we're just discussing the issue of

6

sentencing itself, not your objections to the preparation of

7

the presentence report.
Okay.

But

I want to

Thank you, your Honor.

8

THE DEFENDANT:

9

Before these offenses occurred in 2014, I was

10

experiencing a period of toxic stress in my life, dealing with

11

life situations, dealing with things.

12

for that.

13

to vocational rehab to try to get some funding there.

14

turned away because of the funding.

15

in a letter before.

16

I took responsibility

I clamored to get into Valley Mental Health.

I went
I was

I think I mentioned that

And I also went to the University of Utah.

I was between jobs at the time and I had several

17

other life crises that I was juggling that I won't go into.

18

recognized at that time what-usually happens in my life when

19

I'm in that mode, that I would use alcohol incorrectly to cope

20

with that toxic stress.

21

some things that I did not know.

22

from, from Valley Mental Health through personal counseling or

23

something.

24
25

And I did try and I failed.

I

There's

And I was hoping to get that

After I failed there, I just -- I began trying to
help myself.

I've been going to the library checking out
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1

books, reading everything that I could, looking at AA, doing

2

all those things.

3

stem from one core issue.

4

bad childhood.

5

of having to deal with things in life that I haven't had the

6

skills to deal with.

7

never wanted to offend or hurt anyone.

8

know, based on the things I've been involved in, a passionate

9

person, and I never wanted to be a problem like that.

All the offenses under my criminal history
It's not unemployment.

It's not a

It's not anything -- it's from one core issue

But I've never stopped trying.

I've

I consider myself, you

10

And over the last year, I've, I've learned some

11

things that I wish I'd been directed to in the beginning.

12

I think I've mentioned that I did stumble across, I got lucky

13

and I found a couple of things explained to me on the level I

14

could understand what was going on in my mind and body and

15

things like that when I would do things that would compromise

16

my values.

17

And

And I'm ashamed of that.
But I -- just having that knowledge has helped.

I

18

don't partake of alcohol in the prison.

19

sobriety now.

20

six months to a year before that.

But I would always rely on

21

the willpower of all to do that.

But I've learned through the

22

readings that I've done that that isn't enough.

23

some extra knowledge and extra things there.

24
25

I have over a year of

And prior to that I had -- you know, I would go
1i;i

That you need
~

A concurrent sentence adds years to my sentence.
Right now I'm doing largely dead time.

There's no program that
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1

I can take advantage of there at the prison due to medical

2

issues the way they have their policies set up, other than the

3

volunteer programs:

LDS Recovery and AA, and I do that every

4

opportunity I have.

The only books that I've checked out from

5

the library have been self-help books or books on alcoholism to

6

try to address this issue.

7

of other things that I've learned there, but I prefer to that,

8

reading documents that I have.

9

And I don't want to go into detail

I'm really fighting for my life to be able to

10

recover.

11

into the job market, continue my career.

12

more and more knowledgable.

13

There is a period of time in which I can get back
Every day I become

So I'm pleading with the Court under the correctness

14

of the sentencing guidelines, that the matrix that I have now

15

with the new matrix, if you add up the three felonies and

16

[inaudible] submitted, it's six month's probation.

17

directive there is to before incarceration, get people into

18

help, see how they do and give graduated sanctions above that

19

if they don't comply.

And the

I don't have an opportunity to be subject to that

20

21

because I've already [inaudible].

The only thing I'm pleading

22

with the Court is not to add significant time to my case.

23

Concurrent is already there.

24

can.

25

anything I'm asked to do at the prison.

I'm doing everything I possibly

I have certificates and things I'm doing above and beyond
This is all
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1

[inaudible].

2

add to the time [inaudible] from getting out [inaudible].

3

So I'm just pleading with the Court just not to

My

life, I'm really fighting for that now.

And I

4

have a cormnitment to take those things I've learned, to share

5

that with others to make a difference, because it's made a

6

difference with me.

7

alcohol, you know, in the prison.

8

given the stress that I have.

9

to myself and I don't believe that I'm a risk to anyone else

Like I say, I have had access to drugs and
I haven't partaken of that

I don't believe that I'm a risk

10

either.

And I've talked with individuals that did have

11

caused harm and I don't want to be that person.

12

that's all I have to say.

13

THE COURT:

14

Ms. Turner.

15

MS. TURNER:

All right.

Thank you, Mr. Simmons.

Your Honor, Mr. Simmons has been

16

cormnitting DUI's all the way back since 2000.

17

charged DUI.

18

So I guess

This is his 16th

Eighth DUI conviction [inaudible] pending.

I've heard from defense counsel and the defendant

19

that he's taken accountability and he's taking it very

20

seriously.

21

jury, the words out of his mouth was, "Well, I didn't think

22

they'd find me guilty."

23

That is inaccurate because he was found guilty by

He's appealing that case.

There's a case that happened after this in November

24

of 2014 of -- that is still pending, for a preliminary hearing

25

at this point .
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1

In looking at all -of his history and all the

2

opportunities that he's been given, plea in abeyances, his

3

opportunity for probation, a myriad of treatment facilities

4

that he's in and out of, nothing has stuck through this person.

5

In his own presentence report, he said the only way to keep

6

basically society safe from me, to keep me from drinking and

7

driving is to lock me behind bars.

8
9

And the State is concerned about the pleadings that
the defendant has submitted.

In reading through these, he

10

indicates that he -- he ultimately is not accepting any kind of

11

responsibility.

12

who is at a .210 while they were supposed to have an ignition

13

interlock devise on their car, while they hit a car, was

14

followed by another individual for quite some time because he

15

was driving so recklessly, to fight with officers.

16

that this is pattern of conduct where Mr. Sirrrrnons does not take

17

any responsibility.

He thinks he's a medium risk needs, someone

I think

18

In the original PSR, the persori who did the interview

19

indicated that he takes a victim's stance and apparently he's a

20

victim in all of this and everyone else is basically at fault.

21

The prosecutor for, you know, overcharging or being aggressive.

22

It's the Court's fault for not listening.

23

wants to file.

24

He's not taken this seriously, and he hasn't over literally 16

25

DUI's.

It's [inaudible] he

In all of this, he has taken no accountability.

And those are just charged offenses.

The Court knows
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1

that there's probably hundred of times that Mr. Sirrmons drove

2

while intoxicated and just never got caught.

3

There was -- in the PSR there was a letter from a

4

Mr. Johnny Mack, an individual who's a friend of Mr. Simmons,

5

that he submitted [inaudible] PSR.

6

has had an opportunity to read it.

7

I don't know if the Court

And I think this is very telling from someone who's

8

[inaudible] over a decade that he will literally say and do

9

anything to get out of prison.

10

He accepts no responsibility.

He's not going to do any kind of treatment or monitoring.

11

Ultimately, he doesn't take this problem seriously.

12

And I think that's evident from both his history of cases and

13

also his own writing that he submitted to the Court.

14

that he doesn't mention the fact he has a drinking problem,

15

whether he chooses to drive while intoxicated over and over

16

again, I think illustrates the point that he does not accept

17

responsibility and does not take this seriously.

18

The fact

I think that a consecutive/concurrent -- when Judge

19

Kouris sentenced him initially but the sentence -- for the

20

commitment that he's on in March, Judge Kouris made that

21

consecutive finding.

22

The State is requesting that each and every one of

23

these counts also run consecutively.

With the new court

24

charges rules, he's going to get credit for the time served

25

that he's already been in.

So he's already going to receive
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1

the benefit.

2

he is doing.
He's going to receive benefit if he has to work with

3

4

us, and that is why the State is asking for consecutive because

5

it's a miracle at this point that he hasn't killed someone.

6

There's been accidents in several of these cases, including the

7

new one.

8

shown the Court, I -- I think for public safety stance,

9

consecutive is the only way.

10

v)

~

There's a benefit for him doing the courses that

But with a history like this and attitude that he's

And he mentions the guidelines.

And that's

11

specifically there.

They are just guidelines.

We can't, you

12

know -- we can't leave our cormnon sense at the door.

13

is -- Mr. Simmons is a danger to society.

14

his history and his repeated actions and his attitude, I think

15

that's illustrated [ inaudible J illustrative of that.

This

And I feel like with

16

THE COURT:

Thank you, Ms. Turner.

17

MR. CLARK:

If I may, this is an anonymous letter.

18

don't know how much it's considered.

19

previous PSR.

20

Court would like -- give me just a minute, okay?

21

I

It's part of that

And yet -- and Roger can address that if the

THE COURT:

I'll just indicate, Mr. Clark, that I'm

22

not going to consider the contents of this letter as it relates

23

to the sentencing.

24

MR. CI.ARK:

Okay.

Thank you, your Honor.

25

THE COURT:

I really haven't even taken an
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1

opportunity to read it.

2

MR. CLARK:

So ...

Okay.

And the other thing I wanted to

3

point out, is Ms. Turner agreed to specifically recormnend

4

Counts 1, 2 and 3 run concurrent with each other but

5

consecutive to his other prison corrnnitments.

6

straight from the plea form.

7

plea agreement.

8

THE COURT:

9

MS. TURNER:

I'm reading

So that's inconsistent with the

Is that correct?
That is correct, your Honor. [Inaudible]

10

THE COURT:

I appreciate that correction.

11

MR. CLARK:

I know Mr. Sirmnons had wanted to dispute

12

a couple of other points, but I'll leave that up to the Court

13

on -THE COURT:

14

15

I'm ready to impose sentence at this

time.

16

THE DEFENDANT:

17

THE COURT:

18

THE DEFENDANT:

19
20

Go

Can I just say one thing?
ahead.
That letter was written by someone

that I hired three weeks before.
THE COURT:

As I've indicated, I haven't looked at

21

the letter; I'm not considering it.

22

THE DEFENDANT:

With regards to the previous PSR,

23

they asked me 200 questions.

And in it, I specifically wrote

24

to them, I said I do not consider myself a victim.

25

consider yourself a victim, you don't see yourself as the

When you
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1

problem and you don't take responsibility.

I wrote that.

2

I wrote everything that I need to take responsibility.

And

In that PSR, they wrote I take the victim stance.

3

4

This is the big problem is where -- that the PSR comes from.

5

did take responsibility.

6

guilty in this case speaks volumes of that.

Okay?

And the fact that I pled

I don't want to be a problem to myself or to anyone

7

8

else.

9

given wrong information sometimes, but with treatment care

10

I

I never have.

I have tried in the past.

I've been

programs, I take full responsibility for it.

11

I reject the idea -- I've never been involved in an

12

accident where there's been damage to a car or vehicle.

13

That information is incorrect.

14

are incorrect.

15

Okay?

Okay?

A lot of other things

Referencing the previous PSR, I wanted to file that

16

previous PSR removed, because in it I outlined all of these

17

things that I've done.

18

[inaudible] doing things that I need -- I just need [inaudible]

19

Programs that I'd done, going

And in the past that hasn't been offered.

20

had a myriad of treatment programs.

21

worked for about four years.

22

the disease concept of the necessity of maintenance of relapse

23

prevention.

24

thought that, you know, you go to a treatment program, you're

25

done.

It does work.

I've had one.

I haven't·
And it

I didn't understand the concept,

But I didn't realize it then.

I

That's not the case.
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And I have a cormnitment to keep doing that, not only

1

2

to do that, but to share with other people.

3

the first -- or the first chapter of the book that I've been

4

missing all along.

5

that chapter too.

6

The chapter zero,

I think a lot of other people are missing

I'm asking for an opportunity to recover my life.

7

And a concurrent sentence is~- it's a significant blow.

8

adds years to my time to begin with based on how things are

9

calculated.

10

It

It's not credit for time served concurrent.

So there's a lot of other issues that I could go

11

through and describe, but I just I think a lot of things

12

haven't been fair in the PSR based on information that I've

13

provided.

14

completed.

15

prison that's done more than me.

16

who like me, that has done more before to try to remove

17

themself [inaudible].

And I mean, I have certificates of things I've
And, you know, I don't know of anyone else at the
And I don't know anyone else,

I don't.

18

THE COURT:

19

The case before the Court is a one third-degree

All right.

Thank you, Mr. Simnons.

20

felony, a Class B misdemeanor, and Ms. Turner, you would

21

acknowledge that sentencing with respect to the interlock

22

should be as a Class C misdemeanor?

23

MS. TURNER:

24

THE COURT:

25

Yes, your Honor.
All right.

It will be the sentence of

the Court that the defendant serve a term of imprisonment of up
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1

to five years as it relates to Count 1, a term of up to six

2

months as it relates to Count 2, a term of up to 90 days as it

3

relates to Count 3.

4

three counts are ordered to be served concurrently with one

5

another and not consecutively with one another.

6

Counts 1, 2 and 3, the sentences of those

Mr. Simnons, you present both in court and in your

7

writings as a very intelligent, articulate well educated man.

8

You understand, I think, the problems that you are facing.

9

There are two issues that the Court has to address or

10

it has to consider.

11

alcohol, which I think is an internal struggle that you are

12

going to have to come to grips with one way or another.

13

Whether or not you ever overcome that is entirely up to you.

14

And it's my concern, quite frankly, only as it relates to my

15

compassion as a human being and my, my hope that you get a

16

handle on that.

17

The first is your issue with respect to

The other and more compelling issue, though, is your

18

desire to drive while you're under the influence of alcohol.

19

And that is my compelling concern because I have an obligation

20

to protect the corrrrnunity.

21

accurately address the fact that you've never been in an

22

accident that's caused damage or injury, but that's a matter of

23

happenstance over which you've had little control.

24

matter of luck.

25

intoxicated driver that you've managed to evade accidents, but

You can stand here and perhaps

It's just a

It's not because you've been so skillful as an

Noteworthy Reporting, LLC (801) 634-5549

29

00296

1

haven't managed to evade arrest.
I think that it's incumbent upon the Court under

2

3

these circumstances to give the Board of Pardons as much leeway

4

as I can under the circumstances.

5

make, and it's not one that I do easily or lightly, but I think

6

that under the circumstances, I'm compelled to order that the

7

sentence be ordered consecutive to the sentence that you are

8

previously serving.

It's a difficult call to

re

9

\:ii:l);I

I hope that you continue to take advantage of

10

everything that you have both in custody and out to continue to

11

fight what you are fighting and to get back on your feet

12

professionally and otherwise, because I think you have a lot to

13

offer.

14

It seems you'll have every opportunity to present the issues

15

that you have presented to the Board of Pardons.

16

sound inconsistent for me to say this, but I wish you luck and

17

I wish you success with respect to this.

18

the considerations that I have with you and with society and

19

that will be the order of the Court.

20

luck to you, sir.

21

And the record that you've created here reflects that.

MS. TURNER:

And it may

But I have to balance

Thank you and best of

Your Honor, we also have the district

22

court [inaudible] other case.

23

THE COURT:

Oh, the arraignment on that case?

24

on just a minute.

25

is the case that's pending, 151906508.

Hang

We have an arraignment in that matter.

This

And what do we need to
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1

do with this?

2

Has there been a preliminary hearing?

MR. CIARK:

We are just corning off the preliminary

3

hearing.

4

until one month, maybe around mid-December for the

5

opportunity -- I haven't received -- I know the CD has been

6

ordered -- or the transcript at the preliminary hearing.

7

just wanted an opportunity to review that before I set the

8

trial date.
THE COURT:

9

10

This is our first date after that.

conference?
MR. CIARK:

If we can.

12

THE COURT:

All right.

In that matter we' 11 set a

scheduling conference for December 21st.

14

MR. CIARK:

Okay.

15

THE COURT:

At 8: 30 a .m.

16

MR. CIARK:

I'm actually off that day.

17

THE COURT:

I can do the 7th.

We can do this

December 7th, if that gives you enough time.

20
21

Can we have

the 14th, perhaps?

18
19

I

Do you want to just set a scheduling

11

13

I'm asking for

MR. CIARK:

Okay.

What would be the first date after

THE COURT:

January 4th.

that?

22

If you can't do -- you have

23

December 7th, December 21st, or January 4th is the dates I can

24

offer you.

25

MR. CIARK:

If we could have January 4th.
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THE COURT:

All right.

We'll set it for January 4th

then at 8:30 a.m.
MR. CIARK:

Okay.

Thank you your Honor.

(Court was adjourned on this matter at 12:25 p.m.)
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12

through 32, inclusive except where it is indicated that the

13
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15
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16
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life [9]
motions [1] 6/8
lightly [1] 30/5
mouth [1] 22/21
like [11]
Mr. [30)
line [1] 11n
Mr. Avis [2] 14/12 14/14
lines [1] 7/18
Mr. Clark [4] 3n 3/9 18/9 25/21
listening [1] 23/22
Mr. Johnny [1] 24/4
literally [2] 23/24 24/8
Mr. Simmons [21]
little [1] 29/23
Mr. Simmons' [2] 5/15 9/15
lived [3] 8/9 9/4 13/9
Ms. [6] 3/8 9n 22/14 25/16 26/3 28/20
lock [1] 23n
Ms. Turner [6] 3/8 9n 22/14 25/16 26/3
long [3] 8/9 9/4 13/9
28/20
long-lived [3] 8/9 9/4 13/9
much [7] 7/9 8/5 8/5 11/4 11/5 25/18
look[1] 12/4
30/3
looked [2] 4/18 26/20
multiple [1] 10/6
looking [5] 6/1 O 9/20 12/17 20/1 23/1
my [40]
looks [2] 17/4 17/6
myriad [2] 23/3 27/20
lot [6] 4/21 27/13 28/4 28/10 28/11 30/12 mvself rel 4/8 19/25 20n 22/9 26/24 21n
luck [3] 29/24 30/16 30/20
N
luckv r1 l 20/12
name
[1] 14/12
M
necessarily [1] 5/16
Mack [1] 24/4
necessary [3] 9/23 16/14 18/22
made [8] 4/21 8/8 9/4 12/1 13/17 16/1 O necessity [1] 27/22
22/5 24/20
need (9]
mail [1] 9/13
needs (1] 23/11
maintenance [1] 27/22
never [19]
make [5] 5n 1111 a 19/5 22/5 30/5
new [6) 3/14 5/2 18/19 21 /15 24/23 25n
makes [1] 11/17

January... [1] 33/15
January 4th [3] 31/23 31/25 32/1
Jeffrey [1] 2/6
job [2] 12/9 21/11
jobs [1] 19/16
Johnny [1] 24/4
Judge [4] 9/18 11/10 24/18 24/20
judges [1] 13/1 o
JUDICIAL [1] 1/1
juggling [1] 19/17
jury [1] 22/21
liust r29l

no [11 J
No. [1] 3n
No. 151900384 [1] 3n
noncompliance [1] 13/16
North [1] 18/2
not [58]
nothing [3] 4/23 8/13 23/4
notice [1] 17/8
notions [1] 5/3
NOVEMBER [4] 1/18 3/1 22/23 33/8
now [11]
nowhere [1] 10/25
numbered r1 l 33/11

0
objected [1] 16/8
objections [6] 10/16 10/16 16/9 16/9
16/10 19/6
obligated [1] 18/22
obligation [3] 7/19 7/20 29/19
obvious [1] 4n
obviously [2] 16/8 17/3
occasions [1] 6/17
occurred [1] 19/9
October [1] 3/17
October 16th [1] 3/17
off [2) 31/2 31/16
offend [1] 20n
offended (1] 12/5
offense [2] 11/8 12/3
offenses [3] 19/9 20/2 23/25
offer [2) 30/13 31 /24
ottered [1] 27/19
office [2] 2/3 12/11
Officer [4] 6/14 9/8 9/11 10/6
officers [2] 12/8 23/15
officially [1] 4/19
oh [2] 12/5 30/23
okay [14]
old [1] 16/24
once [2] 6/18 6/18
one [19]
only [16]
open [2] 5/21 15/13
openly [1] 15/17
opportunities [1] 23/2
opportunity [14]
opposed [1) 10/23
order [7] 3/13 5/20 13/15 15/25 16/21
30/6 30/19
ordered [5] 4/1911/14 29/4 30n 31/6
original [1] 23/18
other [21)
others [1] 22/5
otherwise [2] 5/13 30/12
our [2] 25/12 31/3
out [18]
outlined [3] 6/22 7n 27/16
outlining [1] 4/1
outstanding (1] 3/11
over [7] 20/1 O 20/18 23/24 24/8 24/15
24/15 29/23
overcharging [1] 23/21
overcome [1 ] 29/13
own r41 4/5 10/19 23/5 24/13

p
P's [2] 8/24 12/9
p.m [1] 32/4
packet [3] 3/19 9/13 15/4
packets [2] 10/4 10/6
page [1] 15/2
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response l 3J 4/9 14/11 14/24
responsibility (11]
review [2] 14/8 31 /7
reviewed [2] 10/15 11 /1
RICHARD [1] 1/12
right (12]
risk (3] 22/8 22/9 23/11
ROGER (6] 1/7 3/4 3/6 17/8 25/19 33/7
Q
role (2] 5/9 5/12
quality [1] 7/9
roots [1] 18/2
question (4] 5/21 5/2511/1313/21
RPR (2] 1/22 33/18
questionnaire [ 4] 7/12 12/21 12/23 14/24 rules (1] 24/24
questions [2] 7/11 26/23
ruling [1] 16/18
quick [2] 3/4 5/17
run r21 24/23 26/4
quickly [1] 5/3
1auite r31 11 /16 23/14 29/14
safe [1] 23/6
R
safety (1] 25/8
rather (1] 18/15
said (15]
rather it [1] 18/15
SALT [6] 1/2 1/15 2/3 2/4 217 2/8
read [5] 6/22 9/25 12/15 24/6 26/1
sanction [2] 16/25 17/2
reading [6] 9/20 14/19 20/1 21 /8 23/9
sanctions [1] 21/18
26/5
saw (2] 15/7 15/7
readings [1] 20/22
say (10]
ready [2] 3/9 26/14
saying (3] 6/18 14/6 15/12
real [2) 17/8 17/11
says [4] 12/1212/1414/1415/3
realize (4] 3/12 4/717/4 27/23
scenario (1] 17/2
realizes (1] 17/6
scheduling (2] 31/9 31/13
really (5] 11 /12 13/7 21 /9 22/3 25/25
score [2] 8/25 12/2
reason [5] 4/20 8/20 9/19 14/18 14/20
SCOTT [1] 1/14
receive [3] 11 /14 24/25 25/3
se [1] 4/12
received (2] 31 /5 33/6
section [1] 6/24
recklessly [1] 23/15
sections (1] 6/23
recognized (1] 19/18
see (5] 7/16 11/1 11 /12 21/18 26/25
recommend [1] 26/3
seemed [1] 5/2
recommendation [1] 15/24
seems (2] 15/14 30/14
record (8] 9/24 10/2 10/11 1117 16/7 16/9 seen (1] 14/12
16/11 30/13
sees (1 I 13/2
recorded (1] 33/1 O
self [1] 21/5
recording [2] 33/7 33/13
self-help (1] 21/5
recover [2] 21 /1 o 28/6
send [1] 11/18
Recovery (1] 21 /3
sense [3] 11/17 11/18 25/12
Referencing [1] 27/15
sent [5] 5/8 6/14 7/13 14/6 14/9
refers (1] 5/14
sentence [14]
reflected (2] 5/19 17/14
sentenced [4] 11 /1 O 13/3 17/25 24/19
reflects [1] 30/13
30/14
sentences (1] 29/3
refused (6] 3/19 6/16 8/16 8/16 14/6
presented [2] 16/8 30/15
sentencing (26]
15/11
presentence (11]
separate (1] 6/17
regarding (4] 4/16 10/1 14/9 16/11
prevention (1] 27/23
September [4] 6/13 7/12 14/7 15/8
previous (5] 8/4 25/19 26/22 27/15 27/16 Regardless (1] 16/23
September 28th [4] 6/13 7/12 14/7 15/8
regards [3] 11 /25 1217 26/22
previously [4] 3/13 10/5 11 /1 O 30/8
serious [2] 17/6 17/6
rehab (1] 19/13
prior [1] 20/19
seriously [4] 22/20 23/24 24/11 24/17
reject[1] 27/11
prison [22]
serve (1] 28/25
relapse [1] 27/22
pro [1] 4/12
served (5) 11 /15 18/13 24/24 28/9 29/4
relates (5] 25/22 29/1 29/2 29/3 29/14
probably [2] 4/13 24/1
serving (3] 11/16 11/20 30/8
relevance (1] 18/8
probation (3] 11/19 21/16 23/3
set (6] 21/2 31/7 31/9 31/12 32/1 33/11
relevant [3] 5/2 10/12 17/24
probative [1] 7/6
several [4] 3/25 10/4 19/16 25/6
rely (1] 20/20
problem [7] 8/19 20/9 24/11 24/14 27/1
shake [1] 15/21
remove [1] 28/16
27/4 27/7
share [2] 22/4 28/2
removed [3] 8/23 9/6 27/16
problems [1] 29/8
she [3] 4/20 4/21 5/2
reorder (1] 3/14
procedurally [1] 5/25
shift [2] 17/8 17/12
repeated [1] 25/14
proceed [2] 3/9 18/9
short (1] 4/9
report [13]
process [5] 4/2 5/1 o 10/17 10/22 12/9
Shorthand [1] 33/5
reported [1] 14/15
professionally [1] 30/12
should [4] 11/2311/2413/12 28/22
Reporter [1] 33/5
program [2] 20/25 27/24
shown [1] 25/8
represented [1] 4/8
programs (4] 21/3 27/10 27/17 27/20
significant [7] 8/8 12/4 17/16 18/14 18/17
request [2] 13/17 16/19
propose [1] 13/15
21/22 28/7
requested [2] 6/16 7/14
proposed (1] 4/5
SIMMONS [25]
requesting (3] 6/14 8/22 24/22
proposing [1] 15/20
Simmons' [2] 5/15 9/15
required (2] 5/18 19/3
prosecutor [1] 23/21
simply [1] 5/9
requirement (1] 15/12
protect [1] 29/20
since [2] 17/24 22/16
respect [5] 5/22 8/11 28/21 29/1 O 30/17 sir [1] 30/20
provide [2] 14/15 18/22
pages (6] 7/10 7/13 7/13 13/19 14/23
33/11
Pardons [3] 16/14 30/3 30/15
Parole [1] 16/10
part [5] 10/1 12/9 16/6 18/19 25/18
partake (1] 20/18
partaken [ 1] 2217
passionate (1] 20/8
past (3] 7/8 27/8 27/19
pattern [1] 23/16
penalty (1] 18/15
pending [3] 22/17 22/24 30/25
people (4] 13/10 21/17 28/2 28/4
perhaps [2] 29/20 31/17
period [3) 11 /20 19/1 O21 /1 O
person (5] 3/21 20/9 22/11 23/4 23/18
personal [ 1] 19/22
personally (1] 9/14
phonetic [2] 4/17 9/9
pick [2] 6/15 15/4
picked [5] 7/2 7/15 16/1 17/5 17/5
PLAINTIFF [2] 1/5 2/2
plea (3] 23/2 26/6 26/7
pleading (4] 13/13 21/13 21/21 22/1
pleadings (3) 10/25 11/1 23/8
please [2] 14/1 14/6
pied {1] 27/5
point [6] 5/18 18/2 22/25 24/16 25/5 26/3
pointed (1] 5/1
points [1] 26/12
policies (1] 21 /2
portion [1] 7/6
position [4] 9/7 9/1610/1 10/10
positive (1] 8/17
possibly (1] 21/23
potentially (1] 18/17
practical [1] 11/22
pre (1] 10/25
prefer (1] 21 /7
preliminary [5) 17/9 22/24 31/1 31/2 31/6
preparation [1] 19/6
prepared [4] 3/15 10/23 16/8 16/24
presence [1] 15/6
present [6] 14/16 15/9 15/1 o 16/13 29/6

PS l1J 9/17
PSI [6] 6/12 7/118/79/1314/415/14
PSR [37]
PS R's (1] 13/9
public [1] 25/8
put [3] 5/2 6/21 9/22
outtina r11 7/17

s
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'(fl)

-

i.ji)

situation [1 J 18/17
situations (1 J 19/11
six (3) 20/20 21/16 29/1
skill (1) 17/18
skillful (1 J 29/24
skills [1] 20/6

so (42]
sobriety [1 J 20/19
society (3] 23/6 25/13 30/18
some [13]
someone [4] 23/11 24/7 25/5 26/18
something [7] 4/1 O 4/13 4/18 5/8 5/9
'vi)

~

12/12 19/23
sometimes [1] 27/9
soon [1] 5rl
sound (1] 30/16
SOUTH [2] 1/15 2rl
speak [2] 17/14 19/2
speaks [1] 27/6
specific [1 ] 8/3
specifically [4) 16/17 25/11 26/3 26/23
specifics [1] 3/22
spoke [1] 8/1
spoken [2] 4/11 9/8
Sprouse [3) 1/22 33/5 33/18
[1) 33/2
stance [3) 23/19 25/8 27/3
stand [1] 29/20
start [2] 12/11 18/3
state [13)
State's (1] gr,
statement [1] 14/21
statements [1) 4/22
stem [1] 20/3
step [1) 17/15
still [2) 5/20 22/24
stopped [ 1] 20/6
straight [1] 26/6
STREET[1] 1/15
stress [3] 19/1 o 19/20 22/8
struck [1] 10/24
struggle [1] 29/11
stuck [1) 23/4
stumble [1] 20/12
subject [1] 21 /20
submit [1] 13/5
submitted [7] 3/2510/19 15/22 21/16

ss

~

~

~

23/9 24/5 24/13

..i)

substantive [1 J 11/12
success [1] 30/17
such [2] 4/25 18/21
supervision [2] 12/3 12/5
supplement [1] 10/2
suppose [1] 9/25
supposed [1] 23/12
sure [3] 3/24 5/8 10/8
Susan r31 1/22 33/5 33/18

T
,..rj;)

take [11)
taken [4] 22/19 23/23 23/24 25/25
takes [1] 23/19
taking [3] 17/12 17/12 22/19
talk [6] 12/12 12/13 12/14 15/13 15/16

19/1
-..p

·..;)

talked [2] 12/16 22/1 O
talking [1] 12/12
tape [1) 33/13
tell [1] 15/5
telling [3) 3/22 11 /24 24/7
term (4] 11/11 28/25 29/1 29/2

Thank l8J 18/919/8 22/13 25/16 25/24

28/18 30/19 32/3
that [301)
that's [24)
the one (1 J 3/18
their [4] 7/15 16/1 21/2 23/13
them [20]
themself [1] 28/17
then [8] 3/15 6rl 7/18 9/15 12/16 18/25

27/23 32/2
there [34]
there's (12]
Therefore [1] 16/14
these (11]
they [44]
they'd (1] 22/22
they've [9]
thing [5] 4/15 10/24 21/21 26/2 26/16
things [32]
think [44]
thinks [1 J 23/11
third [3] 1/1 11/8 28/19
third-degree [2] 11 /8 28/19
this [51 J
those (15)
though [1] 29/17
thought[1] 27/24
three [3] 21 /15 26/19 29/4
through (11]
time [18]
times [3] 7/14 10/4 24/1
today [4) 5/23 16/16 16/19 18/14
together [3] 4/5 10/15 11 /9
told [3) 7/1 7/8 7/20
too [1] 28/5
took [2] 17/23 19/11
towards [1] 7/3
toxic [2] 19/1 O 19/20
transcribed [3) 1/22 33/9 33/11
transcript [2) 1rl 31/6
transcription [1] 33/1 O
treatment [6] 17/16 23/3 24/10 27/9

27/20 27/24
trial [1] 31/8
tried [1] 27/8
true [5] 7/5 7/6 7rl 8/13 33/9
try [5] 15/15 19/13 19/20 21 /6 28/16
trying [2] 19/24 20/6
turn (2] 4/12 4/13
turned [1 J 19/14
Turner [7] 2/3 3/8 9/7 22/14 25/16 26/3

28/20
twice [1] 7/20
two (2] 18/12 29/9
ltvoewritina r1 l 33/9

u
ultimately [3] 9/17 23/1 o 24/11
unable [1] 1or,
under [14)
underlying (2] 9/17 11 /2
underpendings [1) 10/24
understand (4] 11/6 20/14 27/21 29/8
unemployment [1] 20/3
unfair [1] 16/12
University [1] 19/15
until [2] 13/17 31/4
up [15]
update [1] 8/7
upon [1] 30/2
us [2] 7/9 25/4
use [1] 19/19

using l 1J 16/23
usually (1) 19/18
UTAH r111

V
valid [1] 14/5
Valley [2] 19/12 19/22
values [1] 20/16
vehicle [1] 27/12
verbally (1 J 8rl
version [1) 16/6
very [9]
victim (4) 23/20 26/24 26/25 27/3
victim's (1 J 23/19
Victoria (1 J 2/3
view [2] 4/1 11 /23
vocational [1] 19/13
voice [1] 16/2
volume (1) 13/22
volumes [1] 27/6
voluminous [1] 4/1
volunteer r11 21 /3

w
waived (1) 17/9
want (13)
wanted (11)
wants (2) 17/16 23/23
was [46)
wasn't (2) 3/21 5/13
way [7) 6/1 O 9/18 21 /2 22/16 23/5 25/9
29/12
WAYNE [2] 1rl 33/8
ways [1) 10[1
we [18)
we'd [1] 17/2
we'll [2) 31/12 32/1
we're (1] 19/5
we've (1] 4/11
weeks [2] 4/17 26/19
well [17]
went [3] 5/6 19/12 19/15
were [8] 5/3 5/16 7/11 11/2 11/3 12/22

17/9 23/12
what [23]
what's [2] gr, 17/24
when [13]
where [9]
whether [7] 4/11 11/13 13/22 14/21

16/20 24/15 29/13
which [9)
while [8] 12/3 12/5 17/15 23/12 23/13

24/2 24/15 29/18
who [5] 9/9 14/15 23/12 23/18 28/16
who's [2) 24/4 24rl
why [4) 8/6 9/19 16/12 25/4
will [10]
willing [2] 10/9 15/16
willpower [1] 20/21
wish [3] 20/11 30/16 30/17
without [1) 9/13
witness [2] 15/9 15/14
won't [1] 19/17
words [1] 22/21
work [2] 25/3 27/23
worked [2] 7/3 27/21
worker [12]
worse [2] 8/5 17/1
would [31]
wouldn't [2] 4/21 4/21
writing (1) 24/13
writings (1] 29[1

00306

..
written [2] 7/1 0 26/18
wrong [2] 13/6 27/9
wrote rs1 14/4 26/23 27/1 27/2 27/3

y
year [4] 9/19 20/1 0 20/18 20/20
years [5] 11/20 20/24 27/21 28/8 29/1
Yeates [1] 18/21
yes [3] 3/18 4/3 28/23
yet [1] 25/19
you [100]
you'll [1] 30/14
you're [3] 3/24 27/24 29/18
you've [12)
your [33]
vourself r21 26/25 26/25

1

z
zero [3] 16/22 18/14 28/2
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FORM 1 - GENERAL MATRIX
~

CRIMINAL HISTORY ASSESSMENT

These are guidelines only. They do not create any right or expectation on behalf of the offender. Matrix frames refer to Imprisonment only. Refer to the
categorization of offenses. Capitol offenses are not considered within the context of the sentencing guidelines.

PRIOR FELONY CONVICTIONS

0 NONE

(SEPARATE ADULT CONVICTIONS)

2 ONE

':!> 2f,6o - lf.t>i

t?.~J ...c.t,"" _.. ., no F-el•-1.jl

I

PRIOR PERSON CRIME CONVICTIONS
(PRIOR ADULT OR JUVENILE CONVICTION)

I

I

O NONE
2 PERSON CRIME
4 PERSON CRIME wnNJURY

4 TWO

6 THREE!
8 FOUR+
PRIOR JUVENILE ADJUDICATIONS WITHIN ·._(....,._O-"N'-"O:,.:Ne,,E--1

0 NONE
1 ONEORTWOt
2 THREE. FIVE
3 SIX+

PRIOR CLASS A MISDEMEANOR
CONVICTIONS

(SEPARATE ADULT CONVICTIONS)

_j_-Q..oolf

(OFFENSES THAT WOULD HAVE BEEN

1 ONE
2 TWO· FOUR

FELONIES IF COMMITTED BY AN ADULT)

3 FIVE+

PAST 10 YEARS

(THREE CLASS A MISDEMEANOR ADJUDS
EQUAL ONE FELONY)

SUPERVISION HISTORY

0 NO PRIOR SUPERV.

(ADULT OR JUVENILE)(SUCCESSFUL

2 PRIOR REVOCATION

INCLUDES ALL FORMS OF PRO-

3 CURRENT OFFENSE ON SUPERV.

BATION; OTHEREWISE, DO NOT
COUNT PRETRIAL OR CQURT

-1 SUCCESSFUL COMPLETION

SUPERV.)

0 NO SUCCESSFUL COMPLETION

SCORER'S NAME:

FFENDER'S NAME:

•

6

-er S;mmo115

CTIVE CONVICTIONS

rom

JMOST SERIOUS F"'51):

~CJ." J:-;)e_

16+
12-15
8 -11

TIME;

CRIME CATEGORY

4-7

I

0-3

TOTAL:

A

B

C

D

E

F

G

H

1st Deg~e

1st Degree

2nd Degree

1st Degree

3rd Degree

1st Degree

2nd Degree

3rd Degree

Murder

Death

Death

Person

Death

Other

Person

Person

J

K

L

2nd Degnte

2nd Dgree

3rd Oogree

3rd Degree

Other

Posession

other

Posseslon

• The staMory range for lhis calegory is 1 to 15 years. The Board of Pardons and Parole will consider aU aggravating and mitigating factor.; in delennining length
of stay. Because the facts of the cases in this aime category are w;dely divergent, and aiminal history is less determinitive than In other categories, a single
guideline recommendation is not helpful in determining length of slay of an offender.
Consewtive Enhancemenls: 40% of the shorter sentence Is to be added to the full length of the longer sentence.
Concurrent Enhancements: 10% of the shorter sentence Is to be added to the full length of the longer sentence.

Revised: 10/2015
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FORM 5 - JAIL AS A CONDITION OF PROBATION MATRICES
Numbers in unshaded cells are presumptive probation sentences, meaning jail time should NOT necessarily be
recommended to the court by the supervising agency. Alternative sanctions and/or non-incarceration sanctions are
encouraged in these cells.
Lighter shaded cells are indicative of intermediate sanctions/ intensive supervision, which may include increased
monitoring or supervision, electronic monitoring, referral to treatment resource centers, participation in residential
programming, special conditions of probation, etc.
The upper number in each cell is the maximum incarceration period of jail time which should be imposed by the
court at the time of sentencing. The mid-point in each cell is generally recommended for the supervising agency to
begin the analysis with aggravating/mitigating factors to be considered in addition to validated assessment scores
and the impact of incarceration upon risk to reoffend.
These notations apply to both forms 5 and 5a.

•

GENERAL MATRIX
(To be used with Form 1)

2

nd

Death

1st

Person

rd

3
Death

1st

Other

2

nd

Person

3rd

2nd

2n

3'

Person

Other

Poss

Poss

V

IV
Ill

& KIDNAP OFFENSE MATRIX
(To be used. with Form 3)

Rev. 10/2015

Utah Sentencing Commission
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Form 5 - Jail as a Condition of Felony
Probation Matrix Instructions
Form 5 is to be used in addition to Form 1
and Form 3 of the Adult Sentencing
Guidelines and should only be used when
the recommendation resulting from Form 1
or Form 3 is to suspend the prison
sentence. When the guidelines indicate that
an offender's prison sentence should be
suspended, Form 6 should be used to
assist in the determination of whether an
offender should serve some time in jail as
an initial condition of probation and if so, the
length of the jail sentence.

The shaded areas of Form 5 generally
correspond with the shading of Form 1 and
Form 3. Columns that require Mandatory
Imprisonment are not included on Form 5.
Dark shaded cells: This area corresponds
with the "lmprisonmenr recommendation of
Form 1 and Form 3. If an offender falls into
one of these areas and does not receive a
prison recommendation, jail time is
generally recommended for these offenses.
Light shaded cells: This area corresponds
with the "Intermediate Sanctionsn area of
Form 1 and Form 3. If an offender falls into
one of these areas, AP&P may recommend
jail as a condition of the offender's
probation. Light shaded cells are more
indicative of the need for Intensive
Supervision, which is recommended for
these offenses. Intensive Supervision may
include increased monitoring or supervision,
electronic monitoring, referral to treatment
resource centers, participation in residential
programming, special conditions of
probation, or other altem~tives as available.

Unshaded cells: This area corresponds
with the "Presumptive Probation" area of
Form 1. If an offender falls into this area, a
typical recommendation from the
supervising agency would not include jail as
a condition of probation. However, these
guidelines are not intended to limit judicial
discretion: while jail as a condition of
probation should not typically be
recommended in these cases, the court
may sentence an offender to jail as a
condition of probation if there are
aggravating factors or other circumstances
that warrant a jail sentence.

All cells: The number of days in the
individual cells includes the maximum jail
time recommended to the court by the
Sentencing Commission at the time of
sentencing to address the goal of risk
management. Neither the number of days,
nor the shading of cells, should be
considered mandatory. The maximum
should not be presumed to be the starting
point in formulating a recommendation to
the court. Recommendations should
generally presume the mid-point between 0
and the number indicated to begin the
calculation (for instance, the midpoint of 0270 = 135). Completed criminogenic risk
and needs assessment(s), scores from
validated tool(s), compliance with court
orders prior to sentencing, aggravating and
mitigating factors on Form 2 and/or Form 4,
as well as the impact of incarceration upon
risk to reoffend should all then be
considered in determining the final
recommendation to the court at sentencing.
The use of the jail time for behavior
modification purposes (risk reduction as
opposed to risk management) is addressed
in Forms 6 - 1O and corresponding
addenda.

Utah Sentencing Commission
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'VI
FORM 6- SUPERVISION & TREATMENT LEVELS FRAMEWORK
(Felony & Misdemeanor Offenses)
Fonn 6 incorporates the risk, need, responsivity research principles into a comprehensive framework to assist in
detennining the appropriate level of supervision and treatment based upon the results of a validated screening and
assessment See Addendum D for further explanation of the Central Eight Criminogenic Factors and Addendum E
for further explanation of Responsivity Factors. It shoud be noted that supervision selVices should be targeted
towards moderate and high risk level offenders. It should also be noted that criminogenic treabnent services are
preferred for moderate and high risk level offenders. Criminogenic treatment services refer to those programs which
address the eight dynamic factors, which utilize cognitive behavioral therapy, pro-social modeling, and preferably
have been evaluated pursuant to the Correctional Program Checklist Clinical treabnent refers to clinical evidencebased treatment modalities generally targetted at symptom-specific behavior (which may not address the eight
criminogenic risk and need factors). Responsivity factors are identified potential barriers which, if addressed, will
increase the likelihood of reducing the dynamic criminal risk factors. Responsivity factors should be used to tailor
appropriate services and interventions, but should not be used punitively.
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Refer to page 6 for further explanation
regarding the proportionality principle as to
why a moderate response is generally
presumed.
Form 9 - Graduated Incentives and Form
1O - Graduated Sanctions identify a range
of potentially available incentives and
sanctions at both the administrative and
Court/Board of Pardons and Parole level.
The incentives and sanctions listed with
11
"Probation Officer" or P.O. With Supervisor
Approval" on either Form 9 or Form 1 O
were developed in coordination with AP&P
in a pilot.project and are subject to change.
County or private probation agencies may
or may not have the same available options.
All options are dependent upon available
resources and do not create a right on
behalf of the offender.
•

Where "Court/BOPP" is designated
on either Form 9 or Form 10, the
standard hearing process is
anticipated. The supervising agency
may still make a recommendation,
but the ultimate decision rests with
the Court or the Board of Pardons
and Parole.

•

Where a range of incarceration
sanctions is indicated on Form 1O
for the "Court/BOPP," the upper
number is a cap or maximum
amount recommended. Exceptions
to the maximum amount
recommended are listed specifically
and findings should be entered
accordingly if exercised.

•

Where Court/BOPP Approved" is
designated on Form 1Ofor less than
five (5) day incarceration sanctions,
the standard hearing process is not
anticipated. One, two or three day
incarceration sanctions are intended
be utilized as swift and certain
responses for behavior modification
purposes explained previously, but
are still subject to Court/BOPP
approval. An expedited process for
such approval is anticipated in
coordination with AP&P. the
Administrative Office of the Courts
and the Board of Pardons and
Parole.

11

to

Utah Sentencing Commission

34

00236

vr1. u,_..,..--c:..;,_;.,,,1,c;,.. ,:..
1teeJ u t\.Je, 5o-fet u ;s :cm,

YII. V ~, ... -,

LQUf

I

3.S~

Central Eight Criminal Risk Factors & Treatment Targets
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Antisocial Behavior
Exploitive, aggressive, or harmful behavior toward others

I/ (VO
~wD
f\.1S J::.

l...
/
U ery ow fl.eec)
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-

Antisocial Personality Pattern
Impulsive, sensation seeking, risk-taking, aggressive,
manipulative and exploitive.
J;o

(J-ery

Increase pro-social behaviors, reinforce prosocial beliefs,
support crime-free lifestyle. Develop clear, consistent, and
proximate reward and consequences for behavior. Teach,
model, and reinforce pro-social skills in high-risk situations.

~

Increase self-control and delayed gratification skills, anger
and conflict management, problem solving. Reinforce
prosocial interpersonal interactions.

Law /veeJ/bJw R.tsk.

~

ifi
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{j)

Values, beliefs, feelings, and cognitions (thinking) that
contribute to personal identity that favors and reinforces
criminal behavior. L; Fe. 5}<;Ifs _
IJ o {?. k_

maintain a criminal identity. Build, practice, and reinforce
new cognitions and attributions through cognitive
restructuring and cognitive-behavior therapies.

Antisocial Peers
Preferring to associate with pro-criminal peers and
isolation from anti-criminal peers and social contexts.

Reduce and eliminate association with delinquent peers and
increase opportunities for regular association with anticriminal peers and institutions (school, church, clubs, sports
teams, and other structured and supervised activities).
~

Family
Chaotic and poor-quality family relationships that have
minimal or no pro-social expectations regarding crime and
substance abuse.
o
~~ t

Increase pro-social communication, nurturance, structure,
supervision, and monitoring in the family. Address
dysfunctional boundaries and role confusion. Provides for
consistent rewards for pro-social family interactions.

School/Work
Poor performance and limited engagement with school or
work resulting in dissatisfaction and avoidance of them.

Increase school and/ or work performance through
education, vocational training, or alternative placement.
Provide rewards and consequences to increase consistent
attendance and progress at school and/or work.

,s

Lau.,/

Low/ }.) R.

low/ /Jo R,-;jJc

Expose to a variety of pro-social leisure and recreational
activities. Increase opportunities for regular involvement in
preferred activities and reward progress.

Leisure & Recreation
Limited involvement in anti-criminal leisure activities.

A} l 6..t~o..:,

Substance Abuse
Use and abuse of alcohol and/or drugs.

f/\.eJ "c,. It\. r~ s Jc ~

l

Uctr-~ Reduce substance use through targeted treatment,

")

1upervision and access Reduce exposure to substance
011J-O-i~ {Yl.o..;afe""""- abusing peers. Increase capacity to cope with stressors
through lifestyle changes i n ~ , sleep, and nutrition.
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Adapted from Butters, R.P. (2014) Community Based Treatment Interventions. W. Church & D. Springer (Eds.), Juvenile
Justice Sourcebook. New York, NV: Oxford University Press 2014.
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